
 
MEMORANDUM 

 

To: Board of Directors Somersett Owners Association  

From: Nancy Kerry, Community Manager 

Re: Fitness/Recreation Classes Funded by TCTC Property Assessments 

Meeting Date: January 25, 2022  

 

Background & Summary 

All homeowners’ associations in Nevada are limited to the collection of property assessments 
under NRS116.3115, for expenses to maintain, repair, replace, and upkeep of common elements, 
“except as otherwise provided in the governing documents.” (NRS 116.3115). Other exceptions 
include the cost of insurance, legal fees, judgments, damages, and administrative costs.  

As noted above, expenses and costs associated with offering recreation, events, fitness classes 
and similar programs are not authorized under state law. Therefore, to determine whether the 
Association has authority to use assessment funds to pay for these programs, the Association 
must turn to its CC&Rs to evaluate whether there is an exception in the governing documents.  

When Somersett Owners Association was established, the CC&Rs identified the purpose for 
which the associated was formed: Second Amended CC&Rs, Article II. In addition, Article III, 
Section 3, reiterates these are the only purposes for which assessments can be collected:  
 

Article II, Purpose 

a. Real Property (Common Area maintenance): “Own, maintain, repair and improve all real 
property for Common Area including lakes, parks, paths, sidewalks, trails, open space, fences, 
Canyon Nine Golf Course, landscaping, gates, gatehouses, signs, entry ways, drainage ways 
and drainage facilities, private streets and curbs, private security, recreational vehicle storage, 
snow removal (private streets only) and storage areas, landscaping, fire modification and fuel 
breaks, residential parking areas, lighting, surface water detention areas, wildlife habitat and 
buffer mitigation areas, and access roads.” 

b. Wildlife management (see CC&Rs).  

c. Landscape maintenance (see CC&Rs). 

d. Enforce and administer the CC&Rs  

e. “Sponsor, organize and encourage community events, special events, or activities, either within 
the Subdivision or for members of the Association, which enhance the concept and feeling of 
community for Somersett or promote Somersett as an attractive living environment. 

f. Own, operate and contract for voice, video and data communications lines and facilities, and 
provide voice, video and data service to Owners, subject to Declarant approval. 

g. Notwithstanding anything to the contrary contained herein, acquire, purchase or lease real 
property.” 

 
Article III, Section 3: Purpose and Amount of Assessments. The assessments levied by the 
Association shall be determined by the Board and shall be the amount estimated to be required, on 
an annual basis, and shall be used exclusively, to promote the Association purposes specified in 
Article, Section II for the performance of the duties of the Association as set forth in this Declaration, 
and for the repair, maintenance and upkeep of Association property.  
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Discussion  

This item is before the Board of Directors to evaluate the current fitness and recreation programs 
as to their compliance with the CC&Rs. At issue is the appropriateness of using property 
assessments for purposes not allowed under state law, and not clearly defined or described in 
the CC&Rs.  

At the time a homeowner’s association is formed, it is controlled by the developer, or what is 
referred to in NRS 116 and related state law, as the “Declarant.” When an association is under 
“Declarant control”, the declarant, initially, serves in the role of “Board of Directors” and as such, 
may determine for themselves what programs and services to offer to offer to entice buyers. It is 
not unusual when the Declarant turns over control of the association to the resident owners, that 
associations inherit expenses, services, and debt.  

Once homeowner associations are under resident control, the Board of Directors has a fiduciary 
responsibility to its unit owners to ensure that property assessments are collected in accordance 
with state law or as “otherwise provided for in the governing documents” (NRS 116.31115).   

As described in Somersett Owners Association CC&Rs, Article II, paragraph “e”, the SOA’s 
governing documents allow the Board to collect property assessments for the cost to “sponsor, 
organize and encourage community events, special events, or activities, …for members of the 
Association, which enhance the concept and feeling of community for Somersett or promote 
Somersett as an attractive living environment.”  

“Community events” and “special events” are a well understood activity and the SOA does 
sponsor and organize many events for the community. However, “activities” is not defined in the 
CC&Rs and is a general term. The word “activities” in Article II, is the only allowable purpose that 
might be interpreted as authorizing “some other activity” but does not mention fitness/recreation 
programs.  

Fitness and Recreation Programs  

Group Fitness classes began as an offering by the Declarant and since then have been offered 
at The Club at Town Center (“TCTC”), off and on for many years. As noted above, a Declarant 
serves in the role of Board of Directors and thus, may decide for him/her/themselves how to define 
an “activity” under the CC&Rs.  

Currently, fitness and recreation programs are handled differently as it relates to which “activities” 
are charged a fee, and which are not. According to the SOA’s legal counsel and the reading of 
the CC&Rs, the fact that some owners pay a usage fee for their program while other owners do 
not, is problematic in terms of equitable distribution of benefits and amenities. Residents/owners 
offered benefits funded by property assessments should be done so as equitably as possible.  

Group Fitness. TCTC currently offers group fitness classes with a paid instructor. 
Instructors are contractors paid by the SOA from the collection of TCTC property 
assessments. What was once a few classes, today has grown to 27 classes offered each 
week funded by property assessments; residents who take these classes do not pay for 
the cost of classes. (Note, in years past, participants were occasionally charged a fee for 
some classes).  

Private Fitness. Residents who take private fitness classes, pay the total cost of the 
instructor’s fee, plus 15-20% to TCTC for administration. The instructor determines the 
rates they would like to receive for the instruction, which determines the amount charged 
to residents.  
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Other Fitness/Recreation: The TCTC also offers the following fitness and recreation 
programs for which are also 100% paid for by the participants (no property assessments 
are used to fund the following programs): 

 Children’s before/after school programs and children’s summer and winter camps 
(day care); these children’s programs generate additional revenue above expenses, 
which is used to cover drop-in childcare for residents’ use while working out.  

 Tennis lessons  

 Golf lessons  

 Swimming lessons  

 Basketball activities and classes 

 Guitar lessons  

 Fencing lessons  

Review and Consideration 

As noted previously, using property assessment revenue to pay for the cost of providing fitness 
and recreation programs requires careful consideration of the legal process that governs how 
homeowner associations are governed. Therefore,  

(1) Step 1, State Law Review. The authority for the collection of property assessments is 
found in state law. State law governs the uses for which property assessments can be 
collected to pay for common area expenses, as described on page 1. “Any other purpose” 
for which property assessments can be collected and utilized, must be identified in an 
association’s CC&Rs (NRS116.31115).  

(2) Step 2, SOA’s CC&R Review. Since state law does not authorize the collection of 
property assessments to pay for programs such as fitness & recreation, the next step is 
to turn to the SOA’s CC&Rs to identify “other purposes.” The SOA’s CC&Rs do not 
mention “fitness” or “classes” as an authorized purpose. The only potential authority might 
be in the word “activities” that is included in the sentence stating the SOA’s purpose is to 
provide for events, special events, OR “activities,” to “enhance the concept and feeling of 
community for Somersett or promote Somersett as an attractive living environment” 
(Article II, paragraph “e”). The word “activities” is the only word that could be interpreted 
as authorizing the collection of assessments for fitness and recreation programming. 
Notably, the word “activities” are allowed, but not required. Unfortunately, the word 
“activities” is not defined in the CC&Rs.  

(3) Step 3, Legal Opinion. Since neither state law, nor the SOA’s CC&Rs mention fitness, or 
lessons, or recreation classes, including swimming, golf, tennis, or any other individual or 
group fitness, the SOA’s Board of Directors must then seek legal opinion on the matter to 
determine the appropriateness of using property assessments for specialized fitness and 
paid class instructors.  The SOA’s counsel, Mr. Michael Shulman, opined on this matter in 
detail which was provided to the Board of Directors.  

Mr. Shulman provided three distinct issues:  

a) Definition of word “activities.” “Activities” is not defined in the CC&Rs although it is 
understood to have a broad definition. However, because the word “activities” is used 
in conjunction and in the same sentence as “community events” and “special events,” 
Mr. Shulman opines that “activities” should be viewed as “like” “events” / occasional 
in nature.  



Memo: Assessment-Funded Fitness Classes  
BOD Meeting: January 25, 2023 

Page 4  
 

b) Business Judgment Rule. Mr. Shulman reiterates that the state, in reviewing HOA 
Board actions, would rely heavily on the Board’s use of its “business judgment.” In 
other words, the Board’s fiduciary responsibility, the Board’s discretion and how the 
Board applied its analysis.  

c) Fairness. Mr. Shulman advised the Board that the appropriateness of the use of 
property assessments to pay for specialized activities, should consider the “regular 
funding of ongoing ‘activities’” verse the “occasional” funding of an activity. Mr. 
Shulman includes an example that it is obviously not reasonable for the SOA to 
regularly pay for a golf pro to be at the golf course offering instruction, lessons, or 
training, but it could be reasonable for the SOA to “occasionally” pay for a golf pro to 
provide instruction to encourage the use of the golf course. Specifically, Mr. Shulman 
stated that “the funding of daily classes for a [subset] of the members on regular basis 
is not fair and would not be seen as within the business judgement rule unless there 
is direct proof that such classes brought in more new members [more than the number 
participating in classes] to the community.” Paying for daily ongoing classes “does 
not further the real purpose of the association, even the ones referenced above-such 
as enhancing the community or promoting the attractive living environment”. 
However, offering occasional instruction for members could be reasonable, and fair, 
provided the cost to the resident is the same or similar across types of activities.  

(4) Step 4, the Board’s Consideration. Given that state law, the CC&Rs, and legal counsel 
do not specifically authorize the collection of property assessments to pay for fitness and 
recreation, it falls to the Board to make the determination while considering its fiduciary 
responsibilities. Mr. Shulman advised the Board to consider all of the following: 

a) The SOA’s Board of Directors can offer any services, programs, and activities it 
chooses, provided the residents pay for the cost of those services. However, when 
property assessment revenue is used to provide for an “activity,” the Board 
must ensure the services are offered similarly, equitably, and fairly to all 
residents, to the best extent possible.  

b) Using property assessments to maintain the TCTC facility, it’s pools, fitness/gym 
equipment, tennis/pickleball courts, basketball and other amenities meets the state 
legal definition given those expenses are for common area amenities. All residents 
have equal access to the facility’s amenities, which meets requirements under state 
law and CC&Rs for the collection of property assessments. 

c) Offering introductory instructive classes, perhaps as often as once a month, to 
introduce community members to facility amenities, could be construed as a 
reasonable cost to inform community members about the facility and safe use of 
amenities.  

d) Using property assessment revenue for daily activities or to fund specialized activities 
on a regular basis is not recommended. If occasional instruction is offered, the cost to 
residents must be similar across all types of programming. In other words, if group 
fitness classes are offered at no-charge to residents, then all classes must be offered 
with the same benefit (no charge), including swimming, tennis, golf, basketball and so 
on. Uses must be treated similarly so that all residents have a similar benefit 
regardless of the type of “activity” they elect to utilize. NOTE: this does not mean that 
if 10 fitness classes are offered, then 10 golf classes have to be offered. The offerings 
must be similar, not exactly the same.  
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Options 

The following options for the Board’s consideration are offered as a basis for discussion. 
Ultimately, the Board has authority to determine what if any programs, services, recreation, and/or 
classes meet the intent of “activities” in the CC&R’s.  

 Determine what activities, if any, to utilize assessment revenue to offer as defined in the 
CC&Rs. (These activities may fall under any cost center).  

 Ensure activities are not exclusive to a group of residents as compared to all residents. 

 Ensure activities are offered similarly across all types as to cost/no-cost.  

For example:  

 the Board could offer the use of the facility for “clubs” at no-cost and provide equal access 
to all clubs (tennis club, fitness clubs, yoga club, swim club, etc.); the clubs could recruit 
an instructor (paid/non-paid) to lead the activities, rotate the leading of the class among 
participants, or host the club without an instructor.  

 the Board could offer some group fitness classes at no or partial cost (e.g.: x% covered 
by assessment revenue and x% covered by participants), as long as similar classes and 
programs are also offered at the same cost sharing (tennis, golf, swim, etc.). 

 the Board could offer paid programming for clubs, or fitness groups, such as a televised 
fitness program, subscription service, etc.   

 the Board could issue a Request for Proposal for service providers to offer fitness classes 
at TCTC and participants would pay for the services they select (local expertise in this 
area could result in enhanced services) 

Financial Impact 

In 2022, TCTC expended approximately $80,000 in fitness instruction and $20,000 for fitness 
instruction supplies.  The 2023 TCTC budget included a proposed $5/per class fee to reduce the 
use of revenue from property assessments to pay fitness instructors; however, the idea for this 
fee was not well received.  

The 2023 budget included a net expenditure of $75,000 for ‘fitness’ programs. The Board could 
decide to utilize those budgeted funds to pay for a variety of ‘fitness/recreation’ instructors offering 
other types (golf, swimming, tennis, etc.) classes ensuring all types receive equitable funding.  

Recommendation 

The decision to offer activities is solely a Board-level decision and thus, there is no staff 
recommendation.  

Attachments 

1. Relevant sections CC&Rs  

2. NRS116.3115 
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NRS 116.31115 

 

    NRS 116.3115  Assessments for common expenses; funding of adequate reserves; 
collection of interest on past due assessments; calculation of assessments for particular 
types of common expenses; notice of meetings regarding assessments for capital 
improvements. 

      1.  Until the association makes an assessment for common expenses, the declarant shall 
pay all common expenses. After an assessment has been made by the association, assessments 
must be made at least annually, based on a budget adopted at least annually by the association 
in accordance with the requirements set forth in NRS 116.31151. Unless the declaration imposes 
more stringent standards, the budget must include a budget for the daily operation of the 
association and a budget for the reserves required by paragraph (b) of subsection 2. 

      2.  Except for assessments under subsections 4 to 7, inclusive, or as otherwise provided in 
this chapter: 

      (a) All common expenses, including the reserves, must be assessed against all the units in 
accordance with the allocations set forth in the declaration pursuant to subsections 1 and 2 
of NRS 116.2107. 

      (b) The association shall establish adequate reserves, funded on a reasonable basis, for the 
repair, replacement and restoration of the major components of the common elements and any 
other portion of the common-interest community that the association is obligated to maintain, 
repair, replace or restore. The reserves may be used only for those purposes, including, without 
limitation, repairing, replacing and restoring roofs, roads and sidewalks, and must not be used for 
daily maintenance. The association may comply with the provisions of this paragraph through a 
funding plan that is designed to allocate the costs for the repair, replacement and restoration of 
the major components of the common elements and any other portion of the common-interest 
community that the association is obligated to maintain, repair, replace or restore over a period 
of years if the funding plan is designed in an actuarially sound manner which will ensure that 
sufficient money is available when the repair, replacement and restoration of the major 
components of the common elements or any other portion of the common-interest community that 
the association is obligated to maintain, repair, replace or restore are necessary. Notwithstanding 
any provision of the governing documents to the contrary, to establish adequate reserves 
pursuant to this paragraph, including, without limitation, to establish or carry out a funding plan, 
the executive board may, without seeking or obtaining the approval of the units’ owners, impose 
any necessary and reasonable assessments against the units in the common-interest community. 
Any such assessments imposed by the executive board must be based on the study of the 
reserves of the association conducted pursuant to NRS 116.31152. 

      3.  Any assessment for common expenses or installment thereof that is 60 days or more past 
due bears interest at a rate equal to the prime rate at the largest bank in Nevada as ascertained 
by the Commissioner of Financial Institutions on January 1 or July 1, as the case may be, 
immediately preceding the date the assessment becomes past due, plus 2 percent. The rate must 
be adjusted accordingly on each January 1 and July 1 thereafter until the balance is satisfied. 
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      4.  Except as otherwise provided in the governing documents: 

      (a) Any common expense associated with the maintenance, repair, restoration or 
replacement of a limited common element must be assessed against the units to which that limited 
common element is assigned, equally, or in any other proportion the declaration provides; 

      (b) Any common expense benefiting fewer than all of the units or their owners, including, 
without limitation, common expenses consisting of the payment, on behalf of a unit’s owner, of 
delinquent property taxes or utility charges owed by the unit’s owner, may be assessed 
exclusively against the units or units’ owners benefited; and 

      (c) The costs of insurance must be assessed in proportion to risk and the costs of utilities 
must be assessed in proportion to usage. 

      5.  Assessments to pay a judgment against the association may be made only against the 
units in the common-interest community at the time the judgment was entered, in proportion to 
their liabilities for common expenses. 

      6.  If damage to a unit or other part of the common-interest community, or if any other 
common expense is caused by the willful misconduct or gross negligence of any unit’s owner, 
tenant or invitee of a unit’s owner or tenant, the association may assess that expense exclusively 
against his or her unit, even if the association maintains insurance with respect to that damage or 
common expense, unless the damage or other common expense is caused by a vehicle and is 
committed by a person who is delivering goods to, or performing services for, the unit’s owner, 
tenant or invitee of the unit’s owner or tenant. 

      7.  The association of a common-interest community created before January 1, 1992, is not 
required to make an assessment against a vacant lot located within the community that is owned 
by the declarant. 

      8.  If liabilities for common expenses are reallocated, assessments for common expenses 
and any installment thereof not yet due must be recalculated in accordance with the reallocated 
liabilities. 

      9.  The association shall provide written notice to each unit’s owner of a meeting at which an 
assessment for a capital improvement is to be considered or action is to be taken on such an 
assessment at least 21 calendar days before the date of the meeting. 

      (Added to NRS by 1991, 567; A 1993, 2371; 1995, 2230; 1997, 3119, 3120; 1999, 
3008; 2001, 2491; 2005, 2603; 2009, 1734, 2805, 2892; 2011, 2447; 2017, 1993) 

 


